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LIMITATIONS OF THISPAPER

ThePublic Duty Doctrineappearsto be eroding the very purpo< of the State Tort Claims Act, whichis
to allow an injured person, or grieving family, to suethe state for the negligence and carel essness of state
employees. Thepumpos of thisarticleisto andyze thetroubling trend of our appdlate courts to impose the
Public Duty Dodrineas adefense for the State in State Tort Claims Act cases and to alert you to andysis flaws,
trends and argumentstha may assist you in prevailing agang this defense.

STATE TORT CLAIMSACT

The State Tort Claims Act* was promulgated to waive the sovereign immunity of the State with
respect to suits arising from negligent acts committed by State employees in the course of thar
employment. Kawai America Corp. v. University of North Carolinaat Chapéd Hill, 152N.C.App. 163,
567 S.E.2d 215(2002) "Sovereign immunity is alegd prindple which statesin its broadest terms tha
the sovereign will notbe subject to any form of judicia action withoutits express consent." 12 Wake
Forest L.Rev. 1082,1083(1976) Thedodrine of governmental or sovereign immunity bars actions
agand the state, its countes, andits public officials sued in ther official capecity. Messick v. Catawba
County, 110N.C.App. 707,714,431 S.E.2d 489, 493 (1993) Throughthe enactment of the State Tort
Claims Act, thelegidature consented to be sued in those situaionswhere a private person could be
sued. Theonly othe restriction upona person®ability to be sued was thelimited recovery availablein
a State Tort Claims Act case.

Actionsto recover for the negligence of a state employee unde the State Tort Clams Act are
guided by ordinary negligence and liability prinaples. Bolkhir v. N.C. State Univ., 321N.C. 706 365
S.E.2d 898(1988). The State Tort Claims Act isto be condrued so asto effectuate its purpo< of
waiving sovereign immunity so that apersoninjured by the negligence of a state employee may suethe
State just as hewould any other person. Zimmer v. North Carolina Dep®. of Orang., 87 N.C.App. 132,

360S.E.2d 115(1987)(citing Lyon & Sonsv. Sate Bd. of Education, 238N.C. 24, 76 S.E.2d 553
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(1953). Se= also, Midget v. N.C. Dep®of Trang., 152N.C.App. 666,568S.E.2d 643(2002) The
State® waiver of immunity is absolute, withoutregard to whether the fundion out of which aclaim
arisesisagovenmenta fundionor a proprietary fundion, Guthrie v. State Ports Authority, 307 N.C.
522,299S.E.2d 618(1983) or whether the case involves neggligent actionsor negligent omissions
Phillipsv. N.C. Dep®of Trang., 80 N.C.App. 135 341S.E.2d 339(1986) Orhewaiver of immunity is
not dependent uponwhether the alleged negligent act involves the exercise of discretion.OZimmer, at
135,360S.E.2dat 117(1987)

Despite the clear languaye of the State Tort Claims Act and the holdingsof the previoudy cited
cases, our appdlate courts now appear increasingly willing to restrict the State® liability by
supeaimposng uponclaimants the burden of overcoming the Public Duty Dodrine If thistrend
continues, it will become inareasingly difficult, if notimpossible, for serioudy injured citizens or the
families of thos killed, to recover fromthe State for the negligence of state agendes and state
employess.

Thenature of theorigind Public Duty Dodrineis explained in Multiple Claimantsv. N.C.D.H.H.S, 626
S.E.2d 666 (N.C. Court of Appeds, March 7, 2006) (appeal pending):

Thegeneaa common law rule, known as the Public Duty Doctring, istha a municipdity and its

agents act for thebenefit of thepublic, and therefore, thereis noliability for thefailure to furnish

police protectionto specific individuds. Thisrule recognizes thelimited resources of law
enforcement and refuses to judicially impose an overwhdming burden of liability for failure to
prevent every criminal adt. (emphasis added).
Despite this origindly limited scope over the past eight years our appdlate courts have dipped down a
dopeso tha nowthe Public Duty Doctrine has become an issuein nonlaw enforcement, and non
crimind action cases involving the Department of Labor; some, butnotall, defective highway cases
agang DOT; and, mog recently, aforest fire management case agand the Department of
Environmental Health and Natural Resources.
There are two rea problems created by our Court@incongstent, yet expanding application of the

Public Duty Doctrinein State Tort Claims Act cases. First, our legidature granted our citizenstheright

to suethe State for its negligence, but theimpostion of the Public Duty Dodrinein those cases
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eliminaes or regtricts that right If, per the State Tort Claims Act, the State is allowed to be sued in
every instance in which a private person can be sued, and if the Public Duty Docrine can never be
applied asa defense for a private citizen, how then can the Public Duty Dodrine beused asa
defense by the State in this context? Second, the Court@® inconsgstent application of the Public Duty
Dodrinehas madeit impossible for attorneys to predict which claims mightbe barred by the Public
Duty Doctrine As aresult, many legitimate, meritoriouscases will not be broughtbecause many
attorneys cannotafford to pursue these time-intendve and expengve cases only to later see thePublic
Duty Doctrineinvoked and applied without precedent.

NORTH CAROLINA APPELLATE HISTORY OF
THE PUBLIC DUTY DOCTRINE IN STATE TORT CLAIMSACT CASES

In Hunphriesv. N.C. Dep®of Correction, 124 N.C.App. 545 479S.E.2d 27 (1996) aprobaionea
unde thesupevision of aDOC probaion officer killed oneperson andinjured another. Theplaintiffs sued
DOC for failing to propely supevise the probaioner. TheN.C. Court of Appeals applied the Public Duty
Dodrineto bar aclaim agang theN.C. Dep®of Corrections

Two years later, theNorth CarolinaSupreme Courtt uphdd a Public Duty Dodrinedeensein its 1998
decisionin Sonev. N.C. Dep®of Labor, 347N.C. 473,495S.E.2d 711(1998) In tha case the plaintiffs
broughtclaims agang the N.C. Depatment of Labor for failing to adequaely ingect a chicken plant and
alleged tha afire, in which many workers died, would have been avoided had the Department of Labor
propely ingected the plant, as it was required to do by statute. The Court foundthat the Department@ duty to
ingoect was to the public in general, and notto theindividud decedents, and the Court uphdd the use of the
Public Duty Dodrineas adefense. The Courtt, quding a Kentudky case, stated: OPA] government ought to be
free to enact laws for the public protection withou thereby exposng its suppoting taxpayers ... to liability for
failures of omissionin its attempt to enforce them. It isbetter to have such laws, even hgphazardly enforced,
than notto havethem at al.'" Id., 347N.C. at 481,495S.E.2d at 716 (quaing Groganv. Commonwealth, 577

SWw.2d4, (Ky.), cert. denied, 444U.S. 835,100S.Ct. 69,62 L.Ed.2d 46 (1979). In respong to Judice Orr's



vigorousdissent, themgjority in Sbneemphasized tha the extenson of the Public Duty Doctrineinvolved a
"limited new context, not heretofore confronted by this Court.” Id. at 483 495S. E.2dat 717 (emphasis added).
Later in 1998the North Carolina Supreme Court agan uphdd the Public Duty Dodrineto bar theclam
of aninjured go-kart rider who alleged tha his injuries would have been avoided had the Department of Labor
propely ingpected the go-kart track, asit was required to do by statute. Huntv. N.C. Dep®of Labor, 348N.C.
192,499S.E.2d 747(1998) It itsdecison, theCourt attempted to explain its reasoning as follows:

Thegened ruleistha agovanmental entity actsfor theben€fit of thegeneral pulic, notfora
specific individud, and, thus cannotbe hdd liable for afailure to carry out itsdutesto an
individud. Braswell, 330N.C. a 370 410S.E.2dat 901. Withou any distinct duty to any
specific individud, theentity cannotbe hdd liable. Tise, 345N.C. at 460,480S.E.2d at 680.

A review of the Amusement Device Safety Act discloses tha nowhere in the Act did the
legidature impoe a duty upondefendant to each go-kart cugomer. Pursuantto N.C.G.S. o 95
1114, the Commissione of Labor has promulgaed rules govening theingpection of go-karts.
13NCAC 15.0400(June1992. Theserulessimilarly donotimpose any such duty.

Id., a 196:197,499S.E.2d at 749750

In thefollowing yearsin rulingsin non-State agency cases, our Supreme Court described theHuntand
Soneholdingsas limited to Gtate agendes required by statute to condud inspectionsfor the public's general
protection." Lowvelacev. City of Sheby, 351 N.C. 458,461, 526 S.E.2d 652,654 (2000) see aso Isenhourv.
Hutto, 350N.C. 601,517 S.E.2d 121(1999; see dso Woodv. Guilford County, 355N.C. 161, 558S.E.2d 490
(2002) In Thonpsonv. Waters, 351N.C. 462 526 S.E.2d 650(2000)the N.C. Supreme Court declined to
extend the application of the Public Duty Doctrinein a case agang a county building ingector, and stated

ThePublic Duty Dodrinehas caused confusonin other jurisdictions Several courts have
expressed difficulty applying or interpreting the doctrine and its exceptions See Jean W. v.
Commonwealth, 414 Mass. 496,499 610N.E.2d 305, 307(1993) Doucette v. Town of Bristol,
138N.H. 205,209,635A.2d 1387 1390(1993; Schear v. Board of County Comm@®s, 101 N.M.
671,674, 687P.2d 728,731(1984) In some states where sovereign immunity has been either
legidatively or judicially abrogaed, courts have abandonel the Public Duty Doctrine as another
form of sovereignimmunity. See, e.g., Adansv. Stte, 555P.2d 235,241-42 (Alaska 1976)
Schear, 101N.M. at 677,687 P.2d at 734; Coffey v. City of Milwaukee, 74 Wis.2d 526 536,247
N.W.2d 132 137(1976) Some courts have criticized the dodrine as speculative and the cause of
Oegd confuson, tortured andyses, and inequitable resultsin practice.ODouaette, 138N.H. at
209,635A.2d at 1390;see also JeanW., 414 Mass. at 509,610N.E.2d at 313. Moreover, courts
in at least three states have renoun@d the Public Duty Docdrine when consgdering claims for
negligent building ingoections See Adans, 555P.2d at 241-42; Wilsonv. Nepgad, 282N.W.2d
664 (lowa 1979; Coffey, 74 Wis.2d at 540, 247N.W.2d at 139,
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This Court has not heretofore applied the Public Duty Dodrineto aclaim agang a municipdity
or county in asituaioninvolving any groupor individud other than law enforcement. After
careful review of appdlate decisonson the Public Duty Dodrinein this state and other
jurisdictions we condudetha the Public Duty Doctrine does not bar this clam agang Lee
County for negligent ingoection of plaintiffs private residence.

Id., at 464-465,526 S.E.2d at 651-652 In addition, North Carolinalegd scholars have commented that
Qolther jurisdictionshave exhibited an increasing willingness to limit or even to do away with the
Public Duty Doctrine unde certain circumstances.ODavid Logan and Wayne L ogan, North Carolina

Torts, ©4.10,p. 92(1996)

In 2004,in the case of Viar v. N.C. Department of Trang., 162N.C.App. 362,590S.E.2d 909 (2004,

the Estates of Megan and Macey Viar sued DOT, claiming tha DOT negligently failed to indall median
bariers despite thefact that DOT had, prior to thecrash, investigated the area and determined tha median

bariers should beingaled, althoughDOT had the means and resources necessary to ingall them. The

Indugrial Commission decided tha plaintiffsfailed to provetha NCDOT was negligent and ruled for DOT.

Theplaintiffs appeded, and adivided Court of Appedls reversed and remanded the case to the Indudrial

Commission. JudgeTyson dissented on several grounds induding procedural rules, the negligence issue, and

the Public Duty Dodrine In respons to JudgeTyson®@dissent, JudgeL evinson wrote thefollowing:

Thedissent contendsthe Depatment of Trangportation cannotbe hdd liable to plaintiff unde
the Public Duty Doctrine We nate tha the NCDOT has notraised thisissue on appedl.
Moreover, the Public Duty Doctrine has never been applied to shield the NCDOT from acts of
negligence. See, e.g., Normanv. N.C. Dep't of Trang., 161N.C.App. 211, 588S.E.2d 42 (2003)
(noting tha the NCDOT may have aduty to indall astop signif theevidence establishes tha
NCDOT knew or should have known tha an intersection was hazardous the breach of which
duty givesriseto acause of actionunde theTorts Clam Act); Smthv. N.C. Dep't of Tran9.,
156N.C.App.at 101, 576 SE.2d at 351-52 (affirming the Commission'sfinding tha the DOT
negligently failed to maintain arailroad crossing, in dereliction of its statutory duty to do so);
Phillipsv. N.C. Dep® of Trangortation, 80 N.C.App. 135,138,341 S.E.2d 339,341 (1986)
(stating that the DOT's "duty to maintain therightof-way necessarily carried with it theduty to
make periodic ingections' and conduding tha the NCDOT could befoundnegligent based on
implied notice of a hazardouscondition on theright-of-way).

Id., at 374, 590S.E.2d at 918 DOT appeded Viar to the N.C. Supreme Court. The Supreme Court did not

address the Public Duty Doctrineissug, butingead dismissed the plaintiff& appeal Jor violation of the Rules of

Appdlate Procedure.O Viar v. N.C. Department of Trang., 359N.C. 400,610S.E.2d 360 (emphasis added).



JudgeTyson@dissent on theissue of the Public Duty Doctrinewas not part of the Supreme Court@ opinion,
and therefore contains no precedential value
Thefollowingyear, in Drewry v. N.C. Dep®of Trang., 168N.C.App. 332 607 S.E.2d 342(2005) a
driver hydroplaned in desp standing water onarural highway. Thedriver@ Estate sued DOT, contending thét it
failed to propealy repar/ingall an adequae drainage pipe capable of accommodaing thewater runoff from an
adjacent farm, thereby allowing degp water to pord on the highway. Thereported facts of the case indicate that
theplaintiff smply did not proveits negligence case agang DOT. However, the Court of Appeals pand, which
induded JudgeTyson, chose to unnecessarily insert thefollowing language
In examining whether NCDOT failed to meet the sandad of care owed to a plaintiff, we note
tha our Supreme Court has hdd tha the Public Duty Doctrine applies to causes of action unde
theTort Claims Act:
Thegenera common law rule provides tha govenmental entities, when
exercising thar statutory powers, act for the benefit of the genera public and
therefore have no duty to protect specific individuds. Because the govenmental
entity owes no paticular duty to any individud claimant, it cannotbehdd liable
for negligence for afailureto carry outits statutory duties. Absentaduty, there
can benoliability. Sonev. N.C. Dep@ of Labor, 347N.C. 473,482,495S.E.2d
711,716(1998)(internd citationsomitted).
Drewry, 607 S.E.2d at 346 Thislanguayewas notonly irrelevant to the decision and outcome, but it was also
misplaced, as our Supreme Court had previoudy limited the application of the Public Duty Doctrinein State
Tort Claims Act cases to Gtate agendes required by statute to condud ingectionsfor thepublic's genera
protection OLowvelace, 351 N.C. 458 Further, as pointed out by JudgeL evinonin Viar, Gthe Public Duty
Dodrine had never previoudy been applied to shield the NCDOT from acts of negligence.O
The unpublshed 2005case of Walker v. N.C. Dep®. of Trang., 617 S.E.2d 721 (COA - Sept. 6, 2009
also involved a defective highway, hydroplane fatality wreck. DOT defended the case at trial solely upon
negligence issues, butthen, after loang, raised the Public Duty Dodrinefor thefirst timein its appdlate brief.
The Court of Appesls, in aunanimousdecision, ruled agang DOT and, in addressing DOT@® argument tha the
Public Duty Dodtrine should shield DOT® negligence, the Court of Appeals stated Qe find the strength of

these arguments to be dubious.Old. (emphasis added).



TheMarch 2006case of Multiple Claimants v. N.C. Dep®of Health and Human Services, 626 S.E.2d
666 (March 7, 2006)involved afire at theMitchdl County jail in which fourinmates were killed and another
inmate was serioudy injured. The plaintiffs contended that had the DHHS ingectionsbeen conduded in the
prope manne, thefire would nothave occurred. TheIndudrial Commission ruled tha the Public Duty
Dodrinedid not shield DHHSOnegligence, and the State appedled. The Court of Appedls uphdd theIndugrial
Commission@decisionin a2-1 decision (JudgeTyson dissented on the Public Duty Doctrineissue). The DHHS
Court determined tha there were numerousspecific statutes and regulationswhich required regular inspections
of thejailsto see that Gninimum standardsOwere met. Some of those Gninimum standardsOspecificaly related
to fire hazards and al of those Gninimum standadOwere related to Goroviding secure cugtody of prisona's
and to protecting their health and welfareEO The Court distinguished DHHSOduty to ingpect thejail, and the
fact tha these ingoectionswere mandaed specifically for the safety of theprisonas, fromthe more general and
less specific ingoectionspresent in Soneand Hunt. JudgeMarty Geer wrote:

ThePublic Duty Doctrine provides tha, absent a special relationship between the govenmental

entity and theinjured indvidud, thegovenmental entity will notbeliable forinjury to an

individud where liability is alleged onthe groundtha the goveanmental entity owes a duty to the

public in general. Thedodrinehas been commonly described by the oxymoron, "duty to all, duty

to none"....After thehistoric tort barrier of governmental immunity crunbled, and states

provided waiver mechanisms, state courts resurrected the [ Public Duty Dodring to provide

limitsto gowernmental tort liability when ther legislatures hadnotdoneso. Thus state courts

embraced the Public Duty Dodrineto confineliability to specific types of govenmental actions

namely those not undetaken for the public in genead.

Id. at P. 669,quoing Frank Swinddl, Note, Municipal Liability for Negligent Ingpectionsin Sinningv. Clark--

A "Hollow" Victory for the Public Duty Doctrine, 18 Campbdl L.Rev. 241, 247-49 (1996 (emphasis added).

Further, in abrilliantly simple rebuttal of the State@® argument tha these ingpectionswere for the benefit of the

gened public, JudgeGeer said Guffice it to say that inmates are in jail specifically so that they will be separate
fromthegenera pubiic.Old., at 673 Asto thepolicy implicationsraised by JudgeTyson® dissent, JudgeGeer
wrote:

We are nat free to employ acommon law rule to reindate sovereign immunity when the State
has both waived that immunity and specifically assumed aduty to jail inmatesE [I]f we wereto
embrace the view of thedissentsin this case and in Myers, it is difficult to identify any
negligence claim asserted agang the State that would fall outside the scope of the Public Duty
Dodrine Theresult would beto judicially amend the State Tort Claims Act to require all
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plaintiffs to prove either a specia relationdhip or aspecial duty as an element of thar clam

unde theTort Claims Act. To do so - based onajudicia assessment of thepolicy implications

for the State and its taxpayers - would beto sit as a supea-legidature.O
Multiple Claimants, at 675676 As expected, the State appealed Multiple Claimants based uponJudge
Tyson@dissent, and that appedl is pending.

Themod recent case to address theissue of the Public Duty Dodrinewithin a State Tort Claims Act
caseis Myersv. McGrady, 628 S.E.2d 761 (2006) In addition to severa interesting procedura issues, the
relevant issuein Myers was whether a state agency could beliable for negligently failing to control anaturally
occurring forest fire or failing to make safe a public highway adjacent to thefire. The State raised the Public
Duty Doctrinedefense. In a2-1 decision (JudgeTyson dissented), the Court of Appeas hdd tha thePublic
Duty Dodtrinedid not apply because it applied only Qvhere plaintiffs allege negligence through(a) failure of
law enforcement to provide protection from the miscondud of others, and (b) failure of state departments or
agendes to detect and prevent miscondud of others throughimprope ingpectionsOMyers v. McGrady, 170
N.C.App. 501, 613 S.E.2d 334(2005)In explaining its decision, the Court further stated that because our
Supreme Court in Lovelace soughtto reignin the expanson of the Public Duty Doctrine@ application to other
govenment agendes (citationsomitted)E we declineto extend the Public Duty Doctrineto the Division of
Forest Resources in this case.O 1d., 613 S.E.2d at 340.

However, in May 2006the N.C. Supreme Court reversed the Court of Appeal sOdecision and Myers and
hdd asfollows:

[T]hepulic duty dodrine applies to negligence clamsfiled unde the Tort Claims Act agang

NCDENR for alleged mismanagement of forest fires. Because N.C.G.S. ea 11351, -52,-54, and

-55, which set forth the powers and duties of NCDENR and appointed state forest range's, are

designal to protect thecitizensof North Carolinaas awhole, NCDENR does not owe a specific

duty to plaintiff or to third-party plaintiffs; thus these parties have failed to state a negligence

clam for which relief may begranted, and thetria court should have allowed NCDFR's motion

to dismiss and motion for judgnent onthe pleadings
Myersv. McGrady, 628S.E.2d 761,767 (2006. The Supreme Court stated that (JtJhe public duty doctrineisa
separate rule of commonlaw negligence tha may limit tort liability, even when the State has waived sovereign

immunity.Old.,628 S.E.2d at 766. The Supreme Court explained tha Qhe alleged negligence arises fromthe

agency's purported failure to peform a statutory duty owed to the genera public and that thisduty isgenerally
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unenforceable by individud plaintiffs in tort. OHowever, the Coutt, at P. 767, also carefully limited its holding
asfollows:

We furthe nate tha N.C.G.S. ea 11351,-52,-54, and -55 are readily distinguishable from

statutes which create a special duty or specific obligationto a paticular class of individuds and

to which the North CarolinaCourt of Appedls and coutts in other states have declined to apply

thepublic duty dodrine Our decisiontoday expresses no opinion regarding application of the

public duty dodrineto statutes that are arguably designed to protect a narrower class of

individuds.

OTHER RELATED ISSUES

THE PUBLIC DUTY DOCTRINE ISAN AFFIRMATIVE DEFENSE
AND MUST BE PLED BY THE STATE AGENCY IN ITSANSWER

There have been severa reported and unpubished casesin which it is appaent that the State did not
propely raise the Public Duty Doctrinedefense. Be aware tha our Court of Appedls haslongrecognized and
andyzed the Public Duty Dodrineas an affirmative defense. Moses v. Young 149N.C.App. 613 615 561
S.E.2d 332 333 disc. review denied, 356N.C. 165, 568 S.E.2d 332(2002)(Orhe sole issue on apped is
whether defendants may assert the Public Duty Doctrine asan affirmative defense to plaintiff@ claimsQ
(emphasis added); Tisev. Yates Condr. Co., Inc., 122N.C. App. 582 5-85,471S.E.2d 102,105 (1996), aff@
asmodified andremanded by 345N.C. 456,480 S.E.2d 677 (1997)(Orhesubgantial rights exception has been
specifically applied to the assertion of the Public Duty Dodtrine asan affirmative defense.O) (citationsomitted)
(emphasis added). Unde Rule 8(c) of theNorth CarolinaRules of Civil Procedure, an affirmative defense mugt
bepled by answer, and set forth Ga short and plain statement of any matter condituting an avoidance or
affirmative defense sufficiently particular to give the court and the parties notice...ONorth CarolinaRule of
Evidence 8(c) (2003) Rule 8(c) is Ghotin conflict with the provisionsDof N.C.G.S. Chapter 143 Article 31,
Tort Claims Againg State Departments and Agendes, and is, therefore, applicable to Answversfiled in State
Tort Claims Act cases. N.C.G.S. 143300. Thefailure to plead an affirmative defense by answer geneally
resultsin awaiver thereof. Robinson v. Powell, 248 N.C. 562,500S.E.2d 714(1998, onremand, 510 S.E.2d
712,131N.C. App.334.Assuch, astate agency mug plead Public Duty Doctrine as an affirmative defense in
its Answer, and then bears the burden of provingit, if it wishesto rely uponit as adefensein a State Tort Claim

Act case.



Thefollowingis an excerpt from the unpubished case of Walker v. N.C. Dep® of Trang., 617 S.E.2d
721 (COA DBSept. 2009. Inthat case DOT did notplead the Public Duty Dodrineas an affirmative defense; it
did notraisetheissueat trial; and it did notindude theissuein its Assignments of Error. Ingead, DOT argued
thePublic Duty Dodrinefor thevery first timeinitsbrief. The Court of Appeals declined to reach theissue
and stated as follows:

CEL ikewise, thearguments contained in DOT's brief which do not correspondto an appropriate
assignment or error are not propaly before this Court. Bugle v. Rice, 116 N.C.App. 658 659
449S.E.2d 10,11 (1994)(holdingthat, if theissues presented in an appdlant's brief do not
correspondto an assignment of error, theissuesraised in the brief will notbe consdered by this
Court); seeaso Viar v. N.C. Dep't of Trang., 359N.C. 400 402 610S.E.2d 360,361 (2005)
(holding tha the North Carolina Rules of Appdlate Procedure are mandaory). For example, in
its second and third arguments on appeal, DOT contendstha the Public Duty Dodrineand
public officer immunity precludeafinding of liability in theingant case. Thoughwe find the
strength of these arguments to be dubious we do not reach the merits of either argument because
there are no corresponding assignments of error in therecord onappeal. See N.C. R.App. P.
10@) ("[T]hescopeof review onappedl is confined to consgderation of those assignments of
error set outin therecord on apped|[.]").

Furthermore, therecord ind cates tha DOT failed to raise either the Public Duty Doctrineor
Public Official Immunity in the proceedingsbefore the Indugrial Commission. Both dodrines
are affirmative defenses tha mug be asserted before thetrial tribund. See, e.g., Mosesv. Young
149N.C.App.613,615 561 S.E.2d 332,333 ("The soleissue on appeal is whether defendants
may assert the Public Duty Doctrine as an affirmative defense ...."), disc. review denied, 356
N.C. 165 568S.E.2d 199(2002) Eppsv. Duke University, 122N.C.App. 198,205,468S.E .2d
846,852 (characterizing Public Official Immunity as an affirmative defense), disc. review
denied, 344N.C. 436 476 SE .2d 115(1996. Therefore, DOT has also waived appdlate
review of these issues by failing to present them to theIndugrial Commission. See N.C. R.App.
P. 10(b)(2) ("In order to preserve aquestion for appd late review, apaty mug have presented to
thetria [tribund] atimely request, objection or motion stating the specific groundsfor theruling
the party desired the[tribund] to make....").

GDPPRESS|VE AND MANIFEST ABUSEO
Court of Appeals JudgeTyson, and recently several Assistant Attorney Generals, have curioudy begun
ingerting an argument based uponppressive and manifest abuseOlanguayetha has been mysterioudy plucked
from several clearly ingpplicable casesin thar discussionsregarding the Public Duty Dodtrine In hisdissentin
Viar v. N.C. Department of Trang., 162N.C.App. 362,590S.E.2d 909(2004) JudgeTyson wrote the
following:
The[NCDOT] is vested with broad discretion in carrying outits duties and responsbilities with

respect to the design and condruction of our pubic highways. Thepolicies of the Board of
Trangportation and the Department of Trangportation and the myriad discretionay decisons
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made by them as to design and condruction are nat reviewable by thejudiciary "unless [ther]

actionis so clearly unreasonable asto amountto oppressive and manifest abuse. OHochheser v.

N.C. Dep@ of Trangortation, 82 N.C.App.712,717-718,348S.E.2d 140, 143(1986) aff'd,

321N.C. 117,361 S.E.2d 562(1987) (quoing Guyton v. North Carolina Board of Trang., 30

N.C.App. 87,90, 226 S.E.2d 175 177 (1976)(emphasis added).

First, Guyton, the case quoied by Hochhaser above isnota State Tort Claims case. Indead, it involved
arequest for Temporary Restraining Order and Permanent Injury againg DOT@ Board of Trangportationin
connetion with the excavation of aroadway. Guyton has absolutely no applicability to State Tort Claim actions
Pcases in which thelegidature has 1) specifically waived sovereign immunity and 2) imposed regular
negligence rules and standads Second, the Court of AppeslsOdecisionin Hochhdser was reviewed by theN.C.
Supreme Court, Hochhdser v. N.C. Dep@® of Trang., 321N.C. 117,361 S.E.2d 562 (1987, and our Supreme
Court split 3-3. Asaresult, the Court of Appeals decisionin Hochhdaser, theonerelied uponby JudgeTysonin
Viar, Gtandswithout precedential valueOld. Accordingly, any reliance uponHochhdser is notonly
misplaced, but unsuppoted, as well.

Later, in Drewry v. N.C. Dep®of Trang., 607 S.E.2d 342 (COA - Feb 1, 2009, apand of the Court of
Appeds, which induded JudgeTyson, repeated the statement previoudy madein Viar:

"The NCDOT isvested with broad discretionin carrying outits duties and the discretionay

decisionsit makes are not subject to judicia review "unless [thear] actionis so clearly

unreasonable as to amountto oppressive and manifest abuse." State Highway Commin v.

Greensboro City Bd. of Education, 265N.C. 35, 48, 143S.E.2d 87,97 (1965)

Aswith the Guyton, the Greensboro City Bd. Of Education case was not a State Tort Claim Act case butwas,
ingead, agoveanmental land condennaion case. Further, the citation was quoied out of context Bthe exact

quotkin Greensboro follows:

Third, it iswell-settled law in this State tha the State Highway Commissionis vested by statute
with broad discretionay authority in the peformance of its statutory duties, and the court cannot
subditute its judgment for tha of the State Highway Commission and control the discretion
vested in the State Highway Commission to acquire by condennation the propety here soughtto
be acquired for 'controlled-access facilities) and the exercise by it of such discretionary authority
and powersis not subject to judicia review, unlessits action hereis so clearly unreasonable asto
amount to oppressive and manifest abuse, and as to this the City Board of Education’'sanswver
raises noissue of oppressive and manifest abuse of its discretion by the State Highway
Commission here, andif it did, thereisno evidence before ustha the action of the State
Highway Commission here in respect to City Board of Education'spropety amounisto an
oppressive and manifest abuse of the State Highway Commission'sdiscretion.
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Id., 265N.C. at 48,143S.E.2d at 97 (emphasis added). It is obvioustha this Qliscretionay decisonQ
Qo clearly unreasonableQ ppressive and manifest abuseOlanguaye applies to discretionary
condemnaion decisonsbnot neggligence / bodly injury cases arisng within the State Tort Claims Act.
CONCLUSION
Unless and until our legidature addresses this problem by specifically invdidaing the Pubic Duty
Doctrineas addensein State Tort Claims Act cases, our appdlate courts would dowell to heed the advice of
JudgeGeer in Multiple Claimants:
We are not free to employ acommon law rule to reingate sovereignimmunity when the State
has both waived tha immunity and specifically assumed a duty toE [1]f we were to embrace the
view of thedissentsin this case and in Myers, it isdifficult to identify any negligence claim
asserted agang the State tha would fall outside the scopeof the Public Duty Doctrine The
result would beto judicially amend the State Tort Claims Act to require all plaintiffsto prove
eithe aspecia relationdhip or a special duty as an element of thar claim unde theTort Claims
Act. Todoso - based onajudcia assessment of the policy implicationsfor the State and its
taxpayers - would beto sit as a supe-legidature.

Otherwise, our citizenswill eventudly lose theright to suethe State that was given to our citizensby

thar elected representatives.

! N.C.G.S. 143291 states CET helndusrial Commission shdl determinewhether or noteach individual claim
arose as aresult of the nggligence of any officer, employee, involuntary servant or agent of the State while
acting within the scopeof his office, employment, service, agency or authority, unde circumstances where the
State of North Caroling, if a private person, would beliable to the claimant in accordance with thelaws of North
Carolina If the Commission findstha there was negligence on the part of an officer, employee, invduntary
servant or agent of the State while acting within the scopeof his office, employment, service, agency or
authornity tha was the proximate cause of theinjury and tha there was no contributory negligence onthe part of
the claimant or the personin whos behdf theclaim is asserted, the Commission shdl determinetheamountof
damagestha the claimant is entitled to bepad, including medical and other expenses, and by appropriate order
direct the payment of damages as provided in subsection (al) of this section E

12



